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BRIEF OF APPELLEE 


STATEMENTS OF CASE 


The appellant in this ease was convicted 


under 


an indictment charging him with first-degree mur¬ 
der of one Ruth Watkins. 


The evidence disclosed that appellant and de¬ 
ceased had been close friends for approximately a 
year, in fact that they had been living together as 
man and wife; that differences occurred between 
the two shortly before December 22, 1928, because 
of appellant’s claim that deceased had been keeping 
company with other men; that a series of argu¬ 
ments culminated on the night of December 22,. 
1928, at 1506 Twenty-sixth Street Northwest, in 
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this City; that deceased, after discussing with ap¬ 
pellant her conduct with another man, went to a 
room, threw herself on a bed, and that appellant 
followed her to the room and while she was on the 
bed fired five shots into her body as a result of which 
she died; that he then went to another house nearby 
and brought several people back to see the deceased. 

ARGUMENT 

Appellant brings to this court five assignments 
of error which will be treated in the same order 
as is followed in appellant’s brief. 

ASSIGNMENT NO. 1 

Appellant first contends that the trial justice 
-erred in permitting the prosecutor to question ap¬ 
pellant as regards a previous arrest and circum¬ 
stances in connection therewith. 

The brief discussion in appellant’s brief under 
this assignment would seem to suggest a lack of 
seriousness as to this point. 

The purpose of this line of questioning, which 
appears on pages 12, 13, 14, 15, 16, and 17 of the 
record, and begins with line 367, was an entirely 
different one from that conceived in the mind of 
the writer of appellant’s brief. The defendant 
prior to this point, both on direct and cross-exami¬ 
nation, had been relating a story of continual abuse 
and threats of him by the deceased, and that at 
no timfe prior to the day of the shooting had he 
offered any threats or violence toward the deceased. 
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It was to dispute that testimony that the prose¬ 
cutor by his questions was attempting to ascertain 
from the witness if it were not a fact that approxi¬ 
mately a week before the day of the shooting he 
had threatened and chased the deceased with a 
knife, and caused her to run into the police station 


for protection. When he denied such as having 
occurred the prosecutor, to refresh appellant’s 
recollection, then asked him if it were not a fact 
that immediately after the chase he was arrested 
for threats against the deceased, and gave bond 

^ i 

with Bondsman Buckley as his surety. The mate¬ 
riality of this questioning is demonstrated by the 
appellant’s admission that Buckley did go his bond, 
although he thought it was longer than a week 
before the time of the shooting, although hje him¬ 
self could not fix the time. 

The direct examination of appellant by his coun¬ 
sel was very broad, going into the relationship 
between the appellant and deceased from tlje time 
of their first meeting down to the day of the shoot¬ 
ing, and, certainly, no law need be cited as to the 
fact that cross-examination may be as broad as the 


direct examination. 

These questions were not asked with Section 1067 

j 

of the District of Columbia Code in view, but, on 
the contrary, were asked for the specific purpose 

I 

of disproving the appellant’s own testimony of 
friendly conduct toward the deceased prior to the 
day of the shooting. 
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ASSIGNMENT NO. 2 

This assignment must fail for the same reason as 
the first. 

The appellant in his testimony, as previously 
suggested, had dwelt at length on his lack of a 
hostile attitude toward the deceased, and it was to 
impeach that story that he was asked as to a visit 
to the home of Prudential Wharton and of certain 
conversations he had with that witness. He denied 
the conversations as having occurred, and it was to 
rebut that testimonv that the witness Wharton was 
placed on the stand. 

It is manifest that knowledge by the prosecutor 
of this witness was not at hand at the beginning of 
the trial, because, as is demonstrated by appellant’s 
counsel’s own suggestion at line 637 of the record, 
this witness’ name was not included in the list 
of witnesses served on defendant as required by 
law. 

The record demonstrates that the witness was 
offered in rebuttal to impeach certain statements 
made by the defendant in his testimony, and a 
proper foundation had been laid for this rebuttal 
testimony. Even if no foundation had been laid, 
the Federal rule would have permitted the use of 
this witness in rebuttal, as disclosed by the fol¬ 
lowing cases: 

GoTby v. United States, 160 U. S. 70; 

Seebach v. U. S., 262 Fed. 885; 

U. S. v. Eeitler, 274 Fed. 401; 

Austin v. U. S., 4 F. (2nd) 774; 


Marron v. U. S., 8 F. (2nd) 251; 

Osborn v. U. S., 17 F. (2nd) 246, 274 iU. S. 

751; | 

Miller v. U. S., 21 F. (2nd) 32, 276 U. S. 621. 

ASSIGNMENT NO. 3 

j 

In the face of the decisions cited by appellant in 
support of this assignment, it is impossible to 
understand why appellant complains of the trial 
Justice’s charge on second-degree murder. 

Reading the Court’s charge on second-degree 

| 

murder, record lines 839 to 854, it would almost ap¬ 
pear that the trial Justice read his charge from 

I 

Allen v. U. S., 164 U. S. 495, because he usbd the 
identical language that is used in that case a^d ap¬ 
proved by the Supreme Court of the United States. 

This charge on second-degree murder, read with 
the balance of the charge to the jury, is also id strict 
conformity with Travers v. U. S., 6 App. D. C. 460. 

There appears no good reason for appellant cit¬ 
ing the above cases, because it is manifest that they 
entirely support the trial Justice’s charge On sec¬ 
ond-degree murder. See also Liggins v. U. S., 54 
App. D. C. 302. 

ASSIGNMENT NO. 4 

Appellant’s complaint as to the trial Justice’s 
charge on manslaughter is in nowise supported in 
the brief. 

It is respectfully suggested that the Court’s 
charge, beginning at line 871 of the record, is in 
strict conformity with the principles laid down by 

. • I 

i 
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this Court in the case of Jackson v. U. S., 48 App. 
D. C. 278 and 279. 

ASSIGNMENT NO. 5 

The cases cited under this assignment defeat 
rather than support appellant’s contentions. The 
point presented in those cases is conceded by ap¬ 
pellee, that is, when the Government has a written 
statement it is not permitted to offer part of the 
statement and keep out the balance. The defense is 
entitled to insist on the entire statement being in¬ 
troduced, for reasons that are elementary. 

In this case the Government introduced the com¬ 
plete signed statement made by the appellant, and 
the appellant complains that he was not permitted 
to question the officer as to conversations supposedly 
had at a time previous to that on which the written 
statement was signed. 

The Government had asked about no such other 
conversations on direct examination of the officer, 
and the Court ruled that on cross-examination 
counsel was limited to the scope of the direct ex¬ 
amination. 

In Dowling v. U. S., 41 App. D. C. 17, this Court, 
in its opinion, said: 

The rule is elementary that cross-ex¬ 
amination of a witness must be confined to 
the matters brought out on his direct exami¬ 
nation. 

See also Arnstein v. U. S., 54 App. D. C. 199; 
WUkes v. U. S., 279 Fed. 988, 263 U. S. 719; Me- 
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Knight v. U. S., 122 Fed. 926; Heard v. U. S. 255 
Fed. 829. 

It is therefore urged that no error is supported, 
either in the record or brief of appellant, and that 
the judgment of the lower Court should be! eon- 

I 

firmed. 

Respectfully submitted. 

Leo A. Rover, | 

United States Attorney. 
William H. Collins, j 
Assistant United States Attorney. 
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